DISABILITIES RESULTING FROM: ARMED CONFLICT,
INSTRUMENTALITY OF WAR, 

CONDITIONS SIMULATING WAR; AND,
DISABILITITES INCURRED IN A COMBAT ZONE
(24 Oct 2011 version)

PREFACE:  Service members whose disabilities are the direct result of armed combat, combat devices, or combat training (often grouped together under the term “combat related”) are authorized tax exemptions for their disabilities and may be entitled to Federal employment benefits.  The U.S. Army Physical Disability Agency indicates that a Soldier is eligible for such benefits by checking the appropriate block or blocks in section 10 of DA Form 199, Physical Evaluation Board (PEB) Proceedings.  The relevant blocks for this instruction are titled “10a,” “10c,” and “10d.” Block 10d is used to designate severance pay enhancement. (See description for 10d at para 6 below.)  A PEB finding that a condition may have been caused by a combat device (an instrumentality of war – during a period of war) does not automatically designate the unfitting condition as a direct result of armed conflict and vice/versa. 
1.  To be classified as a disability that is the direct result of armed conflict OR directly caused by an instrumentality of war, during a period of war (hereinafter referred to as “10a”), the medical condition must have been either:

a. Incurred in the line of duty as a direct result of armed conflict which renders the Soldier unfit; or,


b. Directly caused by an instrumentality of war, incurred during a period of war as defined by law (see below at 3.f).

2.  Direct Result of Armed Conflict

a. A "direct result of armed conflict" (1.a above) means that the injury or disease was incurred while the Soldier was engaged in armed conflict, an operation or incident involving armed conflict, while interned as a prisoner of war or detained against their will in the custody of a hostile or belligerent force, or while escaping or attempting to escape from such prisoner of war or detained status.  The disability must also be based upon a direct causal relationship between the armed conflict, operation, prisoner of war, or detained status and the injury.  A casual connection is not established merely because the disability was incurred while in an area of armed conflict or hostilities.  There must be a direct cause and effect relationship between the "armed conflict" and the disability.  "Armed conflict" means any activity in which a Soldier is engaged with a hostile or belligerent nation, faction, or force.  The activity may include a war, expedition, occupation, battle, skirmish, raid, invasion, rebellion, insurrection, guerrilla action, "peace keeping mission", or similar situations.  


b. Examples of appropriate "10a" designations based upon the above definitions:



1) Injuries sustained from shrapnel while in Somalia.



2) Injuries sustained when aircraft shot down by belligerent force during "peace keeping mission."



3) Injuries sustained when Soldier dives for cover from incoming rounds.



4) Injuries sustained from a terrorist bomb.


c. Examples of inappropriate "10a" designations based upon the above definitions:



1) Injuries sustained when a tree falls on Soldier while operating bulldozer which is clearing land near combat area.



2) Injuries sustained while establishing an operations center during combat activity. (Note: This may be a 10a if it could be established that the injury was a direct result of an instrumentality of war during a period of war.  This is a fact specific determination based upon additional rules to be discussed below).  



3) Injuries sustained by a shark attack while swimming when assigned to area where combat is occurring.



4) Injuries sustained during a sporting event not directly related to armed combat.



5) Disease manifested while in an area of combat that is not a direct result of armed conflict.  Examples:  Heart disease, high blood pressure, diabetes, cancer, tuberculosis, undiagnosed medical conditions (Gulf War Syndromes), and lung disease as a result of rock quarry work in building roads in a combat area. 

3. Instrumentality of War

a. An instrumentality of war is a device (material object) designed primarily for military service and intended for use in such service at the time of the occurrence of the injury.  The occurrence should be a hazard to which the Soldier was subjected to as an incident of military service.  Look to see if the device was used in the performance of military duty.  

b. Examples of instrumentalities of war:



1) Tanks, armored personnel carriers, Bradley Fighting Vehicles, and other various combat vehicles.



2) Military air and water craft.



3)  Unique military vehicles and equipment  (jeeps, command and staff vehicles, ammunition carriers, combat recovery vehicles, two and one half and five ton trucks, HUMMV, etc.).



4) Weapons.



5) Ammunition and explosive devices.



6)  Parachutes (It has been argued that parachutes, in and of themselves, are no longer uniquely military, and thus should not be classified as an instrumentality of war.  Others 

argue that the parachute does not cause the injury, the hitting  

of the ground does, thus justifying a 10c but not a 10a designation.  These arguments have all been considered. It has been determined that because of the high injury rate, the extra military equipment carried, the exiting of a military aircraft, and the historical aspects of parachute development, that the parachute itself will remain classified as a instrumentality of war.  Military parachuting also subjects the Soldier to a hazard peculiar to military service and thus becomes an instrumentality in accordance with the definition below at 3.c). 

c. The instrumentality of war may also be a device not designed primarily for military service, but it is used in such a way that it subjects the individual to a hazard peculiar to military service.  This use or occurrence differs from the use or occurrence under similar circumstances in civilian pursuits.  There must be a direct causal relationship between the injury and the instrumentality of war.  
d. Examples of injuries sustained by an instrumentality of war:


1) Injuries sustained while engaging in pugil stick training using a broomstick (3.b - broomstick replaces weapon and broomstick causes injury).



2) Injuries sustained from use of a decompression chamber in military altitude research (3.c).



3) Injuries sustained by lifting artillery round (3.b).



4) Injuries sustained when Soldier fell from rope ladder from ship to landing craft (3.c).



5) Injuries sustained by lifting jeep from an embankment (3.b).



6) Injuries sustained from routine auto accident in uniquely military vehicle (Not military sedan or van) (3.b).



7) Injuries sustained when rappelling from military aircraft (3.b).


e. Examples of disabilities not incurred by an instrumentality of war:


1) Injuries sustained in accident involving rail motor car being used to pick up courier mail.  Car was not uniquely military and not a hazard peculiar to military service.



2) Injuries sustained when an Army sedan was hit from behind on highway by civilian truck.



3) Injuries sustained from tree falling on operator of bulldozer during combat engineer support operation in combat area.  As stated above at 2.c.(1), the injury did not have a  

direct connection to armed combat and the bulldozer and mission

was not considered to be an instrumentality of war by either the uniqueness of the device or the basis of a hazard peculiar to the military service.



4) Injuries sustained from lifting "duck-boards" from shower room floors.



5) Injuries sustained from tree which fell during wind storm where tree had prior damage from artillery fire.



6) Injuries sustained while repairing military vehicle, air, or watercraft in maintenance setting.  Example:  Soldier hurts back while removing lug nuts in motor pool.



7)  Injuries sustained by falling off military device, vehicle, or craft where it is not shown that the fall was the direct causal result of the unique military design of the device, vehicle, or craft, or that the fall occurred during some combat related activity or conditions simulating war.



8) Injuries sustained during hand-to-hand combat training (some have argued that the "trained" hand becomes an instrumentality of war).  These injuries would be classified as a “10c” (combat training) for injuries sustained under conditions simulating war (See 5.c.(1) below).



9) Injuries caused by the improper use of a white phosphorous smoke grenade in private quarters, during off duty hours, with no relationship to performance of military duties.



10) Injuries caused by an attempted suicide with an M-16 rifle.



11) Injuries caused by Soldier being wounded off post with military weapon, with no relationship to performance of military duties.



12) Injuries sustained from sandbags, foxholes, or tank trenches.  These objects are not exclusive military devices and sandbags and holes in the ground are not uniquely military.  Injuries to Soldiers related to these objects may still be classified as 10c when incurred during training under conditions simulating war. 

 

13) Injuries sustained during an FTX when Soldier falls.  Wearing of military equipment did not cause the injury: i.e., radio, rucksack, heavy crew served weapons, LBE, helmets, etc. Injuries could be classified as 10c when incurred under conditions simulating war(See 5.c.(1) below).



14) Injuries sustained when rappelling off of stationary training tower/platform.  These towers/platforms, and rappelling gear, are not considered instrumentalities of war.


f. Note: For an injury sustained from an instrumentality of war to be designated 10a, it must have been incurred during a period of war as defined by law.  These periods are as follows:



1) 7 December 1941 - 31 December 1946



2) 27 June 1950 - 31 January 1955



3) 28 Feb 1961 - 7 May 1975



4) 2 August 1990 - undetermined (This period was established by Executive Order 12722 on 2 Aug 1990 and has been extended each year by the President.  The Federal Register must be searched each year to ensure the Order has been extended.)

4. Designation as both “10a” and “10c”:  For the purposes of DA Form 199, if it is found that the disability is properly designated “10a,” then the disability is also automatically designated “10c.” 

5. Designation as “10c”


a. Injuries not found to be 10a may be designated 10c if the injury is found to be a combat related injury.  This designation is meant to cover an injury or sickness attributable to the special dangers (hazardous service) associated with armed conflict or preparation or training (simulations) for armed conflict.  These are conditions that are unique to military service and not normally found in civilian life.  
   
b.  Hazardous service. 


1) Examples of hazardous service:  Flight duty, parachute duty, demolition duty, diving duty, and experimental stress duties.  Note: being a pilot, airborne Soldier, diver, demolition expert, or having a flight status does not automatically make all injuries or diseases incurred while performing those duties combat related (see para 5 above).    



2)  Note: Claims of conditions incurred or acquired as a result of multiple use or activities related to a particular duty (with no specific injury or incident) are generally not to be considered combat related.  Chronic conditions of pain and/or arthritis claimed to have been caused by repetitive actions or use are generally not combat related.  Example:  Claims of back pain from sitting for lengthy periods of time while on flight status are not combat related.


c. Under conditions simulating war. 



1) Examples of conditions simulating war:  Live fire exercises, assault courses, bayonet training, grenade training, hand-to-hand combat training, rappelling, FTXs, combat obstacle/night infiltration courses, and airborne and air assault operations. 



2) Examples that are NOT properly designated as under conditions simulating war:  Routine road marches, unit and individual PT, PT and confidence obstacle courses used IAW FM 21-20, and ranger training (must be more then just being at the ranger or airborne course). 



3) Note: Injuries during FTXs and other training must still be the result of conditions simulating war, not merely incurred at the time of the FTX or other training.  There must be a close causal connection between the injury and the training.  Injuries sustained while walking to the mess tent or while participating in a sporting event during a lull in training are not injuries as a direct result of conditions simulating war.


d. Injuries as a direct result of an instrumentality of war, NOT incurred during a period of war are only eligible for 10c designation.  (See 3.a thru 3.c above.)  This is identical to devices, as described above in paragraphs 3.b or 3.c, that are considered instrumentalities of war, but the injuries have not occurred during a period of war as defined by law.

6.  Severance pay enhancement IAW 10 USC 1212 results if the condition has been “incurred in line of duty in a combat zone” or incurred during the performance of duty in combat-related operations (direct result of armed conflict).  “Incurred” means that the ILOD condition had its medical origin while the Soldier was in the combat zone.  The designation is normally to be applied only to a “very special, yet limited, subset of those who matriculate through the Disability Evaluation System.”  Conditions that have been diagnosed or determined to have had their inception prior to deployment to a combat zone are normally not considered to have been incurred in the combat zone even if the condition may appear worse after deployment or is first diagnosed.  Conditions that exist (do not have to have been officially diagnosed) before deployment to a combat zone that have been aggravated by combat zone deployment, to the extent that the service member’s condition is clearly only unfitting because of the deployment, can be determined to have been incurred in the combat zone.  The PEB must weigh the evidence and reach their best determination, based on the preponderance of the evidence, in accordance with the unique facts of each case.  If the service member receives such a designation the service member receives a minimum of 6 years military service for computation of severance pay and the VA will not reduce their compensation based on the military severance pay.  The Army uses para 10d to designate this finding. 

7.  The above is a guide to be used in determining the proper designation of disabilities as combat related (10a, 10c, or 10d). Whether the disability is designated as such will usually depend upon the facts and circumstances in each particular case.  The PEB must make a factual determination based on the preponderance of the evidence.  It is not necessary that, in each case, the evidence of how the unfitting condition was incurred be documented in the HREC at the time of the injury.  The PEB has the requirement to weigh all the evidence and make logical evidence based findings.  The PEB’s findings that the conditions are combat related can be based solely on the Soldier’s testimony/statement when that testimony is determined to be reasonable and is not contradicted by other evidence.  Definitions have been provided to help in most determinations, but they cannot effectively cover every situation or occurrence. On designations that may be questionable it would be helpful to include the rationale for the combat related decision on the DA Form 199.  If more than one disability is listed on the DA Form 199 at block 8b, the 10a/c/d designations do not automatically apply to all listed unfitting disabilities.  Unless the written rationale concerning the injury or disease is one that clearly describes a particular type of “combat related” classification (example: rationale describes how bullet wound severed nerve in firefight = direct result of armed conflict), the PEB should indicate, after each unfitting condition in block 8b, whether the condition was “combat related” and, if so, what particular combat related condition caused it.
8.  REFERENCES:

a. 5 USC 3501/3502

b. 5 USC 6303 

c. 5 USC 8332

d. 26 USC 104

e. Sode V. US, 209 Ct. Cl. 180 (1976)

f. DODI 1332.38, Part 5

g. Reimels V. IRS, 123 T.C. No 13, 26 Aug 04:  Case indicates that in 1976 Congress severely restricted availability of 26 USC 104 exemptions to taxation (what most of above is based upon).  As a general principle, special tax exemptions are to be strictly and narrowly construed. Prolonged congressional silence in response to settled interpretation of a Federal statute provides powerful support for maintaining the past interpretation/guidance.  
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